§1980.377

reasonably prudent Lender would per-
form in servicing its own portfolio of
loans that are not guaranteed. The
term includes a failure to act, a failure
to act in a timely manner, or acting in
a manner contrary to that in which a
reasonably prudent Lender would act.
(Reduction for loss amount attrib-
utable to Lender negligence.) Examples
of negligent servicing include:

(i) A failure to contact the borrower
in a timely manner when the bor-
rower’s account goes into default.

(ii) A failure to pay real estate taxes
or hazard insurance when due.

(iii) A failure to notify RHS within
required time limits when the borrower
defaults on the loan.

(iv) A failure to request loan subsidy
when the borrower was eligible for loan
subsidy and loan subsidy was available
(subsidized loans only).

(v) A failure to protect security dur-
ing the liquidation phase.

(7) The Lender delayed filing the loss
claim. (Reduction in claim for interest
accrued because the claim was not
filed.)

§1980.377 Future recovery.

The proceeds of any amounts recov-
ered shall be shared in proportion to
the amount of loss borne between RHS
and the Lender. Although the Lender’s
actual loss may be different than the
amount on which loss settlement was
based, the proportion of recovery shar-
ing must be based on the loss percent-
age upon which the loss payment cal-
culation was based.

§§1980.378-1980.389 [Reserved]

§1980.390 Interest assistance.

In order to assist low-income bor-
rowers in the repayment of the loan,
RHS is authorized to provide interest
assistance payments subject to the
availability of funds. Regardless of
what date a borrower’s loan payment is
due each month, interest assistance
payments will be made by RHS directly
to the Lender on or before the 15th day
of the month in which the borrower’s
payment is due.

(a) Policy. It is the policy of RHS to
grant interest assistance on guaran-
teed loans to low-income borrowers to
assist them in obtaining and retaining
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decent, safe, and sanitary dwellings
and related facilities as long as the
borrower remains eligible for payments
when funds are available for interest
assistance. Interest assistance must be
established for the borrower at the
time the loan guarantee is authorized.

(b) Processing interest assistance agree-
ments. The Lender will process the in-
terest assistance agreement and sub-
mit it to RHS for approval.

(1) RHS will reimburse the Lender in
the amounts authorized in exhibit D of
FmHA Instruction 1980-D (available in
any RHS office) for the cost of proc-
essing the agreement. The fee will be
paid upon receipt of a valid agreement
which has been coded as requiring a
processing fee payment. The processing
fee is payable when:

(i) A new agreement is made with the
borrower except at the time of loan
closing.

(ii) The borrower had an agreement
for the previous year and a new agree-
ment is made for the current year.

(iii) The borrower is eligible for but
not presently on interest assistance
and enters into a new interest assist-
ance agreement.

(iv) The borrower has a change in cir-
cumstances which requires a revision
to the current agreement. When the
change in circumstances results in an
agreement with less than 90 days re-
maining, the agreement for the subse-
quent year will be prepared at the same
time. This action is considered one
agreement.

(2) A processing fee will not be paid
when the revision to an existing agree-
ment is required due to an error on the
part of the Lender or the borrower.

(c) Amount of interest assistance. (1)
The amount of interest assistance
granted will be the difference between
the monthly installment due on the
promissory note eligible for interest
assistance and the amount the bor-
rower would pay if the note were amor-
tized at the rate corresponding to the
borrower’s income range as outlined in
the master interest assistance agree-
ment.

(2) The basis for the amount of inter-
est assistance for each loan is deter-
mined by the amount of interest assist-
ance authorized to the Agency as
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shown in exhibit D of FmHA Instruc-
tion 1980-D (available in any RHS of-
fice) and the note interest rate.

(3) A borrower receiving a loan in a
high cost area will be granted an addi-
tional 1 percent interest assistance in
order to assist the borrower up to the
maximum rate in exhibit D of FmHA
Instruction 1980-D (available in any
RHS office).

(i) The Administrator may designate
an area as a high cost area for interest
assistance purposes. Such designation
may be granted when the State Direc-
tor makes a written request for it and
provides documentation that low-in-
come borrowers in the area could not
afford to purchase a dwelling under the
interest assistance table in exhibit D of
FmHA Instruction 1980-D (available in
any RHS office). The area must also be
designated by HUD as a high cost area.
The amount of additional interest as-
sistance for high cost areas is 1 per-
cent; however, in no case will more in-
terest assistance be granted than the
amount necessary to reach the lowest
floor rate in exhibit D of FmHA In-
struction 1980-D (available in any RHS
office).

(ii) The change in a designation to
(or from) a high cost area will not af-
fect existing loans. An individual’s
loan eligibility for high cost designa-
tion is determined at the time of
issuance of the conditional commit-
ment for loan guarantee.

(d) Shared equity. Prior to loan clos-
ing, the Lender will advise the appli-
cant that interest assistance is subject
to equity sharing.

(e) Eligibility. To be eligible for inter-
est assistance, a borrower must person-
ally occupy the dwelling and must
meet the following additional require-
ments:

(1) Initial loans. Interest assistance
may be granted at the time the loan
note guarantee is issued, or an assump-
tion is processed in accordance with
§1980.366, when:

(i) The borrower’s adjusted income at
the time of loan guarantee approval did
not exceed the applicable low-income
limit, the loan guarantee was funded
from interest assisted guaranteed loan
funds, and a master interest assistance
agreement was completed at closing if
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the borrower is ever to receive interest
assistance.

(ii) The borrower’s net family assets
do not exceed the maximum allowable
amount as per exhibit D of FmHA In-
struction 1980-D (available in any RHS
office) unless an exception is author-
ized. The calculation of net family as-
sets will exclude the value of the dwell-
ing and a minimum adequate dwelling
site, cash on hand which will be used to
reduce the amount of the loan, and
household goods and personal auto-
mobiles and the debts against them.
The Lender may request an exception
at the time the initial application is
submitted to RHS for a loan guarantee.
For the purpose of determining wheth-
er an exception is justified, consider-
ation will be given to the nature of the
assets upon which a borrower is cur-
rently dependent for a livelihood or
which could be used to reduce or elimi-
nate the need for interest assistance.

(iii) The loan was approved as a sub-
sidized guaranteed loan on or after
April 17, 1991.

(iv) The amount of interest assist-
ance will be $20 or more per month in
accordance with the provisions of para-
graph (c)(1) of this section. Interest as-
sistance in amounts of less than $20 per
month will not be granted.

(2) Existing loans. Interest assistance
may be granted at any time after loan
closing if:

(i) The requirements of paragraphs
(e)(1)(), (e)1)(ii), and (e)(1)(iv) of this
section are met.

(ii) The borrower’s adjusted annual
income does not exceed the low-income
limit.

(iii) The borrower requests interest
assistance through the Lender or the
Lender determines that interest assist-
ance is needed to enable the borrower
to repay the loan.

(iv) The Lender processes the interest
assistance agreement and submits it to
RHS for approval.

(f) Processing interest assistance. The
Lender will process interest assistance
agreements in accordance with this
section. The interest assistance agree-
ment will be executed by the Lender
and borrower and forwarded to RHS for
approval.

(1) Amount of interest assistance. The
amount of interest assistance for which
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a borrower is eligible will be deter-
mined by use of the interest assistance
agreement as outlined in paragraph (c)
of this section.

(1) Determination of income. The Lend-
er is responsible for determining the
borrower’s annual and adjusted annual
income as outlined in §§1980.347 and
1980.348 of this subpart. Income of all
persons occupying the dwelling will be
verified in accordance with §1980.347 of
this subpart.

(ii) Effective period. Annual interest
assistance agreements will be for a 12-
month period.

(2) Interest assistance agreements. The
master interest assistance agreement
will be executed for each qualifying
loan at loan closing provided funds are
available for interest assistance at the
time the guarantee is issued. This
agreement establishes the conditions
and maximum amounts of interest as-
sistance for the life of the loan. Each
year, an annual interest assistance
agreement will be used to determine
the amount of interest assistance for
the coming 12 months.

(i) The Lender will determine the
borrower’s adjusted annual income,
document the calculations, and com-
plete the interest assistance agreement
form.

(ii) The borrower will review the in-
terest assistance agreement form and
sign the form signifying that all infor-
mation is correct as shown.

(iii) If the information contained on
the interest assistance agreement ap-
pears correct, RHS will approve the
agreement and make monthly pay-
ments to the Lender on behalf of the
borrower.

(iv) When the borrower’s income is
within the low-income limits but the
provisions of paragraphs (e)(1)(ii) or
(e)(1)(iv) of this section preclude grant-
ing interest assistance, the master in-
terest assistance agreement must be
executed if the borrower desires to be
considered for interest assistance at a
later date due to a change in cir-
cumstances.

(g) Interest assistance modification. A
change in the borrower’s circumstances
after the effective date of the Annual
Interest Assistance Agreement will be
handled as follows:
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(1) RHS required modifications before
expiration. The borrower is responsible
for reporting any increases in income
exceeding $100 per month to the Lend-
er. The Lender is not responsible for
monitoring the borrower’s income. The
Lender must process a revised interest
assistance agreement when a reported
increase in the borrower’s income re-
sults in the need for less interest as-
sistance in accordance with paragraph
(c) of this section.

(2) Additional interest assistance before
expiration. The borrower may request
and the Lender may process a modi-
fication of the interest assistance
agreement and submit the modified
agreement to RHS when:

(i) The borrower’s adjusted annual in-
come decreases by more than $100 per
month;

(ii) The interest assistance calcula-
tion per paragraph (c) of this section
indicates that the borrower is eligible
for an additional $20 interest assistance
per month; and

(iii) There are interest assistance
funds available if the amount needed
by the borrower exceeds the initial
floor rate established at the time the
loan was closed per paragraph (c) of
this section.

(3) Other changes in the borrower’s cir-
cumstances. When one coborrower has
left the dwelling, interest assistance
based on the remaining coborrower’s
income may be extended if:

(i) The remaining coborrower is occu-
pying the dwelling, owns a legal inter-
est in the property, and is liable for the
debt;

(ii) The remaining coborrower cer-
tifies as to who lives in the house;

(iii) Separation is not due only to
work assignment or military orders;
and

(iv) The remaining coborrower is in-
formed and agrees that should the co-
borrower begin to live in the dwelling,
that coborrower’s income will then be
counted toward annual income and in-
terest assistance may be reduced or
canceled.

(4) Effect of modification. An interest
assistance agreement modified as per
paragraph (g)(1), (g)(2), or (g)(3) of this
section is valid for the remainder of
the agreement period.
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(5) Correction of interest assistance
agreement. When an error by RHS or
the Lender resulted in too little inter-
est assistance being granted, a cor-
rected agreement will be prepared ef-
fective the date of the error if the error
results in granting $20 or more per
month less interest assistance than the
borrower was eligible to receive. The
Lender must return any overpayment
made by the borrower unless an agree-
ment is reached to apply the funds to
the loan as an extra payment.

(h) Eligibility review. Borrowers re-
ceiving interest assistance will be re-
viewed annually within 30 to 60 days
prior to the anniversary date of the
loan. All existing agreements must be
reviewed and processed for the upcom-
ing 12 months during the review period.
Interest assistance will not be renewed
if the amount that the borrower quali-
fies for is less than $20 per month.

(1) The Lender will obtain written
verification of the income of each bor-
rower and all adult members of the
borrower’s household and conduct the
review.

(i) Borrower responsibility. The bor-
rower will:

(A) Report the income of each adult
member of the household to the Lend-
er;

(B) Assure that each household mem-
ber has provided sufficient information
on that person’s income for the Lender
to conduct the review; and

(C) Cooperate in the Lender’s efforts
to verify income.

(ii) [Reserved]

(2) Processing interest assistance renew-
als not reviewed during the review period.
The Lender may process interest as-
sistance renewals not completed during
the review period as follows:

(i) The amount of interest assistance
will be based on the borrower’s current
annual income.

(ii) The effective date will be:

(A) The expiration period of the pre-
vious interest assistance agreement if
the RHS approval official determines
failure to renew was the fault of RHS
or the Lender.

(B) The next payment due date fol-
lowing approval in all other cases.

(3) Interest assistance form. Interest
assistance payments will not be made
after the expiration date unless RHS
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receives and approves a new interest
assistance agreement form.

(i) Cancellation of interest assistance.
(1) An existing interest assistance
agreement will be canceled under the
following circumstances:

(i) When the borrower has never oc-
cupied the dwelling, the interest assist-
ance will be canceled as of the date of
issuance of the guarantee. The Lender
will refund all interest assistance pay-
ments to RHS.

(ii) The cancellation will be effective
on the date on which the earliest ac-
tion occurs which causes the cancella-
tion or the date the Lender became
aware of the situation if the date can-
not be determined when:

(A) The borrower ceases to occupy,
sells, or conveys title to the dwelling.

(B) The borrower has received im-
proper interest assistance and a cor-
rected agreement will not be sub-
mitted.

(C) The borrower has had an increase
in income and is no longer eligible for
interest assistance.

(D) The security is acquired by the
Lender.

(E) The Lender formally declares the
loan to be in default and accelerates
the loan.

(2) [Reserved]

(j) Overpayment. When the Lender be-
comes aware of circumstances that
have resulted in an overpayment of in-
terest assistance for any reason, except
as provided in paragraph (k) of this sec-
tion, the following actions will be
taken:

(1) The Lender will immediately no-
tify RHS.

(2) The borrower will be notified and
the interest assistance agreement will
be corrected.

(3) A repayment agreement accept-
able to RHS will be reached.

(k) Unauthorized use of loan funds.
When RHS becomes aware that the
Lender allowed loan funds to be used
for unauthorized purposes, interest as-
sistance paid on said amounts will be
promptly repaid by the Lender. The
Lender may work out a repayment
agreement with the borrower but is ex-
pected to make every effort to mini-
mize the adverse impact on the bor-
rower’s repayment ability.
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(1) Appeals. All applicants/borrowers
and Lenders may appeal adverse deter-
minations in accordance with §1980.399
when RHS denies, reduces, cancels, or
refuses to renew interest assistance.

(m) Reinstatement of interest assist-
ance. The RHS approval official may
authorize reinstatement of the bor-
rower’s interest assistance if it was
canceled because the loan was acceler-
ated and if the acceleration was with-
drawn with RHS approval.

§1980.391 Equity sharing.

The policy of RHS is to collect all or
a portion of interest assistance granted
on a guaranteed RH loan when any of
the events described in paragraph (a) of
this section occur, if any equity exists
in the security.

(a) Determining the amount of shared
equity. The RHS approval official will
calculate shared equity when a bor-
rower’s account is settled by payment-
in-full (including refinancing) of the
outstanding indebtedness, the transfer
of title, or when the borrower ceases to
occupy the property. The calculation of
shared equity when the account is in
liquidation will be handled in accord-
ance with §1980.374(e).

(1) How to calculate. The amount of
shared equity will be based on the
amount of interest assistance granted
on the loan, the appreciation in prop-
erty value between the closing date of
the loan and the date the account is
satisfied or acquired by the Lender via
liquidation action, the period of time
the loan is outstanding, the amount of
original equity the borrower has in the
property, and the value of capital im-
provements to the property. Shared eq-
uity will be the lesser of the interest
assistance granted or the amount of
value appreciation available for shared
equity. Value appreciation available
for shared equity means the market
value of the property less all debts se-
cured by prior liens, sales expenses,
any original borrower equity, principal
reduction, and value added by any cap-
ital improvements.

(i) Market value. Market value of the
property as of the date the loan is to be
paid in full or the date the borrower
ceases to occupy and will be docu-
mented by one of the following:
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(A) A sales contract which reason-
ably represents the fair market value
based on the Lender’s and RHS ap-
proval official’s knowledge of the prop-
erty and the area.

(B) Lender’s appraisal when the loan
will be refinanced provided the ap-
praisal reasonably represents the fair
market value.

(C) If the items listed in either para-
graph (a)(1)(i)(A) or (a)(1)(i)(B) of this
section are not available, another cur-
rent appraisal, if readily available,
when the appraiser meets the qualifica-
tions of §1980.334.

(D) When the account is being paid
off from insurance proceeds, the most
recent appraisal available if the Lender
or RHS can document that it rep-
resents an accurate indication of the
value at the time the dwelling was
damaged or destroyed. If not, the best
information available will be used to
determine the market value. The RHS
approval official will interview the bor-
rower to determine the extent of im-
provements, if any, and the general
condition of the property at the time of
loss. The amount of the insurance pay-
ment is generally a good indication of
value; however, tax records or com-
parable sales will be considered.

(E) RHS appraisal, with prior ap-
proval of the State Director.

(ii) Prior liens. Prior liens refers to
the amount of liens that are prior to
the Lender’s liens and include, but may
not be limited to, prior mortgages, and
real estate taxes and assessments lev-
ied against the property.

(iii) Salefrefinancing expenses. Sale/re-
financing expenses include, but are not
limited to, expenses commonly associ-
ated with the sale or refinancing of
real estate that are not reimbursed,
such as sales commissions, advertising
costs, recording fees, pro rata taxes,
points based on the current interest
rate, appraisal fees, transfer tax, deed
preparation fee, loan origination fee,
etc. In refinancing situations, only
those expenses necessary to finance the
amount of the current RHS debt are al-
lowed. Shared equity may be cal-
culated using estimated expenses if ac-
tual expenses cannot be obtained and
the RHS approval official is satisfied
with the estimated amount and the
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